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DIRECT JUDGMENT OF THE JUDICIAL COUNCIL OF THE ASSOCIATED 
STUDENTS OF THE UNIVERSITY OF NEVADA

JUSTICE NIKKEL and JUSTICE HEMPHILL, writing for the unanimous opinion of the 

Council...

On March 12th and 13th, 2008, a general election for the executive offices of the 

Associated Students was held. After polls closed on the 13th, the Elections Commission 

tallied the votes and, according to public record, Presidential Candidate Mr. Reilly 

received 706 votes whereas opponent Ms. Carmen Gilbert received 695 votes. 23 votes 

were tallied for a “None of the Above” option, which the Commission labeled as 

“invalid,” and were not included in the total tally when determining if either candidate 

had a majority. The Elections Commission declared that Mr. Reilly had a majority and 

was pronounced the President-Elect.

The case filed by Mr. Shane Steinbauer and Ms. Corinna Cohn requests direct judgment 

against the Elections Commission for violation of Section 18 of the Code of Elections. 

The question presented to the Council is whether or not the “None of the Above” votes 

should have been deemed “invalid” by the Elections Commission and thus disregarded. 

An amicus curiae brief was filed by Mr. Donnell Dike-Anukam and the Council has 

taken this brief into consideration during its deliberation.
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The Judicial Council has determined that it has proper jurisdiction over this case 

according to Article III, Section 2 of the ASUN Constitution, which states, “(a) The 

judicial power shall extend to— (1) all cases which shall arise under this Constitution and 

the laws of the Associated Students” as well as Section 16 of the Code of Elections, 

stating that, “the ASUN Judicial Council shall have sole jurisdiction in all cases arising 

under this code.” As Mr. Steinbauer and Ms. Cohn are Association members, they have 

standing before the Council.

After hearing oral argumentation from Ms. Cohn and Ms. Lindsey Sanford, Attorney 

General, the Council has determined the “None of the Above” votes to be illegal and 

therefore invalid.

While the question presented to the Council is couched in issues of candidates, 

preferences and majorities, the Council deemed it inappropriate to address these issues 

without first addressing the logically prior question: whether the option of “None of the 

Above” should have been included on the executive ballot in the first place. It is only 

after finding the “None of the Above” votes to be legal that the Council would be able to 

address whether or not the votes were properly deemed invalid under Section 18 (b) (1) 

[“A vote shall be declared invalid, and excluded from the counting in a particular race, 

only if there is not one distinguishable preference, determined according to this section, 

including if the ballot is blank, either in whole or for the particular race. The invalidity of 

a vote in one race shall not affect its validity in another race.”]. However, the Section 18 

issues are moot because of the illegality of the “None of the Above” votes.

The inclusion of “None of the Above” in the presidential race is not provided for 

anywhere in the Code of Elections.  Section 18 (c) (1) states that, “the winner of the 

Executive vote shall be the candidate who received the majority vote” [emphasis added]. 

The primary process, outlined by Section 21 (“In the event there are more than two 

candidates running for an Executive Office, there will be a primary election held on the 

Wednesday and Thursday one week prior to the general election”) emphasizes the logic 

that there can only be two executive candidates on the ballot. The inclusion of any more 
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than two candidates would make the race a plurality race, which is not provided for by 

ASUN code. 

Furthermore, the Code of Elections specifically provides for candidate names to 

appear on the ballot, pursuant to Section 17 (a): “The order of the names on the ballot 

shall be alphabetically listed by the last name of the candidate for executive office” 

[emphasis added]. “None of the Above” is neither a candidate nor a name.

The only mention of “None of the Above” occurs in Section 17 (c), “An option of 

’none of the above’ shall be placed at the bottom of the ballot for each Senate College. In 

the event of this option receiving more votes than a candidate, the candidate with the next 

highest amount of votes shall be elected” [emphasis added]. Ergo, by including the option 

of “None of the Above” on the Executive ballot, the Elections Commission exceeded its 

statutory authority. Consequently, the voted tabulated under “None of the Above” are 

illegal and must be thrown out of the total.

Therefore, because the “None of the Above” votes were illegal, they cannot be 

counted towards the total tabulation for the Executive race; only the votes that were for 

one of the two candidates may be counted towards the total and subsequently a majority 

may be determined from that number.

Of course, a secondary question arises regarding whether or not this statutory 

violation requires new elections. Section 19 (d) (3) of the Code of Elections states, “If the 

ASUN Judicial Council rules that there was mismanagement, or that there was an 

unpunished violation, the ASUN Judicial Council may void the election on the grounds 

that the mismanagement or the unpunished violation substantially affected the outcome 

of the election.” It is reasonable to assume that the inclusion of the “None of the Above” 

option on the Executive ballot constitutes mismanagement, as it exceeded the 

Commission’s statutory authority. Thus, the plaintiff would have to prove “substantial 

effect” of the mismanagement on the election’s outcome in order for the Judicial Council 

to order a new election. However, neither the plaintiff nor the defendant has presented a 
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compelling argument addressing the “substantial effect” of this mismanagement. 

Therefore, at this time, the Judicial Council lacks evidence to support the ordering of new 

elections based on the illegality of the “None of the Above” votes.

It is so ordered.

JUSTICE NIKKEL and JUSTICE HEMPHILL are joined by CHIEF JUSTICE GENNARO and 

JUSTICE KAUFMAN.


